EX PARTE OR LATE FILED

Before the fwﬂﬁ
FEDERAL, COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
MOTOROLA SATELLITE ET Docket No. 92-28
COMMUNICATIONS, INC.
PP-32
Request for Pioneer's Preference
to Establish a Low-Earth Orbit
Satellite System in the 1610-
1626.5 MHz Band.

RECEIVED
APR 241972

M N St Nt gt N g Nt N Noust

Federal Communications Commission
Office of the Secrelary

OPPGSITION TO REQUEST
\GDRECKR  FOR CONFIDENTIAL TREATMENT

OFFIC 2 MANAG

Constellation Communications, Inc. ("CONSTELLATION™"),
by its attorneys, hereby submits its opposition to Motorola
Satellite Communications, Inc.'s ("Motorola”) Request for
Confidential Treatment submitted on April 10, 1992. Motorola
submitted this request in conjunction with Motorola's pioneer
preference request referenced above. Constellation requests
that the Commission reject Motorola's request for
confidentiality and present Motorola with the option of opening
the material for public inspection or reaffirming its request

for the Commission to return the materials.




Motorola submitted this confidentiality request to
include materials contained in its April 10, 1992 supplement to
its previously filed Request for Pioneer's Preference.

Motorola stated that the information submitted to the
Commission "includes highly confidential, sensitive and company
proprietary information."l/ This includes "information
concerning pending applications, preliminary results of
experiments and field test, a videotape of a voice simulation
using the IRIDIUM system, and a computer diskette containing
copyrighted software which simulates operation of
intersatellite links."2/ Motorola's request for
confidentiality is based on its view that this material
"constitutes trade secrets and commercial, financial or
technical date which must be guarded from Motorola's
competitors."i/

CONSTELLATION objects to the Motorola request based on
two grounds. First, the Commission must not base its licensing
decisions involving hotly contested mutually exclusive
applications on information not available to all applicants.

Second, CONSTELLATION submits that the Commission's recent

1/ Letter from Philip L. Malet to Donna R. Searcy dated April
10, 1992,
2/ 1d.

3/ 1d.



pioneer's preference rules do not envision the use of
confidential information in making pioneer's preference
determinations.

The Motorola pioneer's preference proceeding may not
be viewed independently but must be viewed as a part of
Motorola's application to construct and operate the IRIDIUM
satellite system. Motorola, however, is only one of five
applicants for licenses to operate low earth orbit satellite
systems in the bands previously licensed for the radio
determination satellite service. Given the mutual exclusivity
of these applications, however, grant of a preference to
Motorola would contravene the Commission's licensing
responsibilities. Moreover, use of confidential information,
not available to competing applicants, to grant a preference
which would prejudge a contested licensing issue would be
wholly inappropriate and an affront to Commission rules and
policies.

As an additional matter, the Commission must recognize
that the pioneer's preference decisions do not envision the use

4/

of confidential information. Requests for pioneer's

preference are adjudicative proceedings under the Commission's

4/ See Establishment of Procedures to Provide a Preference

to Applicants Proposing an Allocation for New Services,
6 FCC Rcd. 3488(1991).




rules.2’/ Because oppositions to Motorola's request for
pioneer's preference were filed on April 8, 1992, this had
already become a restricted proceeding at the time Motorola
requested confidential treatment for its supplemental
filing.ﬁ/ Any written presentation not served on the parties
to a restricted proceeding is a direct violation of the
Commission's ex parte rules and must be rejected.l/ Thus,
Motorola must be prohibited from requesting confidential
treatment for its response to the oppositions filed in response
to its request for pioneer's preference. Motorola must not be
allowed to manipulate the pioneer's preference rules to stage
an end run around the Commission's ex parte rules. To permit
this action by Motorola would undermine the integrity of the
Commission's proceedings and deny other parties the fairness,
impartiality and due process guaranteed by the Commission's

rules.ﬁ/

S/ 1d. at 3993.
8/  See 47 C.F.R. § 1.1208(c).
1/ See 47 C.F.R. § 1.1202(b).

8/  see 47 C.F.R. § 1.1200.



If Motorola believes this material is vital to its
pioneer's preference request, it has the option to permit
inspection by parties to the proceeding and to open the full
scope of Motorola's submission to public comment. Otherwise,
Motorola should reaffirm its request to have the disputed
information returned. Motorola must not be permitted to
manipulate the Commission's proceedings to the detriment of
other parties by following any other course.

Conclusion

For the foregoing reasons, CONSTELLATION urges the
Commission to deny Motorola's request for confidential
treatment.
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CERTIFICATE OF SERVICE

I, Robert A. Mazer, hereby certify that a copy of the
foregoing Opposition to Request for Confidential Treatment of
Constellation Communications, Inc., was sent by first class
United States mail, postage prepaid, this 23th day of April
1992, to the following:

Norman P. Leventhal

Raul R. Rodriguez

Stephen D. Baruch
Leventhal, Sentner & Lerman
2000 K Street, N.W.

Suite 600

Washington, D.C. 20006
Attorneys for TRW, Inc.

Philip L. Malet, Esq.

Alfred M. Mamlet, Esq.

Steptoe & Johnson

1330 Connecticut Avenue, N.W.

Washington, D.C. 20036

Attorneys for Motorola Satellite Communications,
Inc.

Jill Abeshouse Stern, Esgq.

Miller & Holbrooke

1225 19th Street, N.W.

Washington, D.C. 20036

Attorneys for Ellipsat Corporation

Bruce D. Jacobs, Esq.

Fisher, Wayland, Cooper & Leader

1255 23rd Street, N.W., Suite 800

Washington, D.C. 20037

Attorneys for American Mobile Satellite
Corporation

Linda K. Smith, Esq.

Crowell & Moring

1001 Pennsylvania Ave., N.W.

Washington, D.C. 20004

Attorneys for Loral Cellular Systems, Corp.

Leslie A. Taylor, Esq.
LESLIE TAYLOR ASSOCIATES
6800 Carlynn Avenue
Bethesda, Maryland 20817



Gary M. Epstein, Esq.

James F. Rogers, Esqg.

Kevin C. Boyle, Esq.

Latham & Watkins

1001 Pennsylvania Avenue, N.W.

Suite 1300

Washington, D.C. 20004

Attorneys for Hughes Aircraft Company

John L. Bartlett

Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

Attorneys for Aeronautical Radio, Inc.

J. Ellis McSparran

President

3S Navigation

23141 Plaza Point Drive

Laguna Hills, California 92653

Victor Toth, Esq.
Victor J. Toth, P.C.
2719 Soapstone Drive
Reston, Virginia 22091
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